Federal Communications Commission
Washington, D.C. 20554

MAR 131998

The Honorable Judd Gregg

United States Senate

393 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Gregg:

Thank you for your letter dated January 20, 1998, on behalf of your constituents,
Timothy J. Thompson of Rochester, New Hampshire, and Gossett McRae of Goffstown, New
Hampshire, concerning the placement and construction of facilities for the provision of
personal wireless services and radio and television broadcast services in their communities.
Your constituents' letter refer to issues being considered in three proceedings that are pending
before the Commission. In MM Docket No. 97-182, the Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association
for Broadcasters and the Association for Maximum Service Television. In this proceeding,
the petitioners ask the Commission to adopt a rule limiting the exercise of State and local
zoning authornity with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress' mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96-
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from

certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.




The Honorable Judd Gregg ' 2.

At the same time, the Commussion 1s actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutuaily
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the

Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.
Sincerely,
prir (palug
Steven E. Weingarten

Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Dear Ms. Kombluh:
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Enclosed are copies of the letters I sent you on November 17, 1997, regarding
constituents of mine, Timothy Thompson and Gossett McRae, concerning the
Federal Communications Commission’s actions regarding local zoning of cellular,
radio, and television towers. This is an important concern that warrants
consideration; as of this date, [ have not yet received a response.

Your prompt attention to this matter would be greatly appreciated. Thank you
again for your assistance.

Sincerely,

d Gre
U. d. denator

JGfjca
Enclosures

PRINTED ON RECYCLED PAPER
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Zoning Department

October 30, 1997

Senator Judd Gregg
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Representative John Sununu
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Dear Senator Gregg, Senator Smith, and Representative Sununu:

We are writing you about the Federal Communications Commission and its attempts to preempt local
zoning of cellular, radio and TV towers by making the FCC the “Federal Zoning Commission” for all
cellular telephone and broadcast towers. Both Congras and the courts have long rccogmzed that zcmmg
l\Sca"b‘&l'Uhﬂr y tocalmn ‘ﬁmmm‘y COM@CT Wie U dinatei u w Swy UILOL LiiuLo Wikl
violate the intent of Congress, the Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority over cellular
towers. It told the FCC to stop all rulemakings where the FCC was attempting to become a Federal
Zoning Commission for such towers. Despite this instruction from Congress, the FCC is now attempting
to preempt local zoning authority in three different rulemakings.

Calluinr Toware - Radiatinn: Cangrace arnrely nreserved local 7oning authority over cellular towers in
the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the
radiation from cellular antennas if it is within limits set by the FCC. The FCC is attempting (o have “the
exception swallow the rule” by using the limited authority Congress gave it over cellular tower radiation
to review and reverse any cellular zoning decision in the U.S. which it finds is “tainted” by radiation
concerns, even if the decision is otherwise perfectly permissible. In fact, the FCC is saying it can
“second guess™ what the true teasons for a municipality’s decision are, need not be bound by the stated

reasons given by a municipality and doesn’t even have to wait until a local pianning decision is finai
before the FCC acts.
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Some of our citizens are concerned about the radiation from cellular towers. We cannot prevent them
from mentioning their concerns in a public hearing. In its rulemaking the FCC is saying that if any
citizen raises this issue that this is sufficient basis for a cellular zoning decision to immediately be taken
over by the FCC and potentially reversed, even if the municipality expressly says it is not considering
such statements and the decision is completely valid on the other grounds, such as impact of the tower on
property values or aesthetics.

Callnlar Taware - Maratoria- Reiatedlv. the FCC is oroposing a rule banning the moratoria that some
municipalities impose on cellular towers while they revise their zoning ordinances to accommaodate the
increase in the numbers of these towers. Again, this violates the Constitution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.
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Radio/TV Towers: The FCC’s proposed rule on radio and TV towers is as bad. It sets an artificia} limit
of 21 to 45 days for municipalities to act on any local permit (environmental, building permit, zoning or
other). Any permit request is automatically deemed granted if the municipality doesn’t act in this time
tramie, even i (e appiicativn is Lnusiviv v oicasly viclatszdaca!l {2, And tha ROC' nranased rule
would prevent municipalities from considering the impacts such towers have on property values, the
savironment or aesthetics. Even safety requirements could be overridden by the FCC! And al appeals of
zoning and permit denials would go to the FCC, not to the local courts.

This proposal is astounding when broadcast towers are some of the tallest structures known to man --
some over 2,000 feet tall. The FCC claims that these changes are needed to allow TV stations to switch
to High Definition Television quickly. But The Wall Street Journa! and trade magazines state there is no
way the FCC apd broadcasters will meet the current schedule anyway, so there is no need to viclate the

FYIACLING, § WAL,

rights of municipalities and their residents U8t to e ‘il dRTiCuil ucaiiiiue. .
These actions represent a power grab by the FCC to become the Federal Zoning Commission for cellular
towers and broadcast towers. They violate the intent of Congress, the Constitution and principles of
Federalism. This is particularly true given that the FCC is a single purpose agency, with no zoning
expertise, that never saw a tower it didn't like.

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard and FCC
Cuilliuasivines Swsdia-I1eis, Jlorsid Burchegau:Rogh., Michand Powsll. 40 Glegia Tristani telling them to
stop this intrusion on local zoning authority in cases WT 97-197, MM Docket 97- (82 and DA 96-2140);
second join in the “Dear Colleague Letter” currently being prepared to go to the FCC from many
members of Congress; and third, oppose any effort by Congress to grant the FCC the power to act as a
“Federal Zoning Commission™ and preempt ocal zoning authority.

The following people at national municipal organizations are familiar with the FCC’s proposed rules and
municipalities’ objections to them: Barrie Tobin at the National League of Cities (202-696-3194); Eileen
Huggard at the National Association of Telecommunications Officers and Advisors (703-506-3275);
Robert Fogel it The Nafional ASEOURRIST bi GOt (202-355 0200}, Mawin MoCary o the 11 €
Conference of Mayors (202-293-7330); and Cheryl Maynard at the American Planning Association (202-
872-0611). Please feet free to call them if you have any questions.

Very truly yours,

— ————

Timothy J. Thompson, Staff Planner

cc: See attached list.
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Senator Dianne Feinstein
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Representative Tom Bliley
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Washington, DC 20515-4607

Representative W. J. Tauzin
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Representative John D. Dingell
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Representative James Moran
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Washington, DC 20515-4608

Representative Bart Stupak
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DC 20515-2201
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Representative Joe Barton
2264 RHOB

Washington, DC 20515-4306

Ms. Barrie Tabin
Legislative Counsel
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1301 Pennsylvania Ave, NW, 6th Floor
Washington, DC 20004

Ms. Eileen Huggard

Executive Director

NATOA

1650 Tysons Boulevard, Suite 200
McLean, VA 22102-3915

Mr. Robert Fogel
Associate Legislative Director

. National Association of Counties

440 First Street, NW, 8th Floor
Washington, DC 20001

Mr. Kevin McCarty

Assistant Executive Director
U.S. Conference of Mayors
1620 Eye Street, 4th Floor
Washington, DC 20006

Me Chervi Mavnard

Government Affairs Coordinator
American Planning Association

1776 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036
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Town Of GOffstom
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The Honorable Senatar Judd Gregg
" 28 Webster Street

Manchester, N.H. 03104
Dear Seastor Gregg:

W ws ity ey shoet the Federal Communicstions Commission snd its attempts ¢ preempt local zoning of
cellular, radic snd TV tawars by making the FCC the *Fadill 8IS UAIRIDS:65™(A ik ociimias slenhone 2
broadcast towers. Both Congress and the courts hsve long recognized that zoning is 8 peculiarly local function.
Please immediately contact the FCC and tell it to stop these effocts which violate the mtent of Congress, the
Constitution and principles of Federalism,

In the 1996 Telecommunications Act, Congress axpressly resffirmed local 2oning autherity over cellular towers. It
wid the FCC to stop all ruismnskings whers ths FCC wag aitempting 10 becoms & Federal Zoning Commission for
such towers. . MMMMMhF&BWMNWMMM

mdvmdim The Town of GefIatown, like many N.H. communitiss, took special care in
o its 200ing ..b-..- £ iott B 1RREH PRl the 1988 Telannmmuniegtinns Act. but

tobudmhmodhleblhcnt.w.hmthxmwﬂldoemymginyourpowwpwe local
authority aver thase telecommunication structures as was intended by the Act.

: Congress expressly presesved local zoning autharity over cellular towers in the 1996
Temmmmmmuwmmmmemalm
antennas if it is within limis set by the FCC. The FCC is astempting to hava the “exception swallow the rule” by
using the limited authority congress gave it aver celiuler tywer radiation to review and reverse any cellular zoning
dmuumtthB.MthWbyndunncmemiImequep«fecﬂy
permissible. 1n 180T, DO LA 13 Faying siss is vas ..‘;.:;~-~~'"--'~-~m-umfonmunicblﬂwSdoemon

are, need not be bound by the stated reasons given by a municipality and doesn™t even need to wait untll'a Tocal ™
plaoning decision is final before the PCC acts,

Some of our citizens are concemned sbout the radistion from ceilular towers, We cannot prevent them from
mentioning their concerns in a public hearing. In its ruleuaking the FCC is saying that if any citizen raises this
issue that thig is sufficient basis for & cellular zoning decision to immediatsly be taken over by the FCC and
potentially reversed, evea if the municipslity expressly says it is not considering such statements and the decision is
cumphulyvahdonothcmds. such as the impact of the tower oo property values or aesthetics.

VI /AAAL AT VA 4 TATY. lml(l..'nlq\ﬂlu T Twspyse vgh R

3 : Relstadly the FCC is proposing  rule banning the moratoria tist 30ms musiipaiivies
impose on cellular towsswhilcﬂuymmm 20ning ordinances to accommodare the increase in the numbers of
these towers. Again, this violates the Coastitution and the directive from Congress preventing the FCC from
becoming a Federal Zoning Commigsion.

18 MAIN STREET + GOFFSTOWN, NH 03045

ASSESSING: (603) 497-3811 » BUILDING: (803) 487-3612 » FINANCE: (603) 497-3615
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Ners: mscc. osed ruls on radio and TV towers is a3 bad: It sets an artificial limit of 21 to 45
thK&cmﬁdﬁmym&mhmﬁMgm&m;ppﬂmmu
incomplete or clearly violates local law. And the FCC's proposed rule wonld prevent municipalities from
considering the impacts such towers have o propecty values, the environment or sesthetics. Even safety

requiremeats could be overridden by the FCCl And all appeals of 2oning and permit denials would go to the FCC,
not to the local courts.

This proposal is astounding when broadcast towers are some of the milest structures known 1o man - over 2,000 feet
u&mmmwmm mFCCcmMannddmmwwsmmmh
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FCC broadcasters will meet the curvent scheduls snyway, mrhseunoudtovnhuthcddm ofmmcipthues
and thair residents just to meet an artificial deadline.

mmmw:mwbymrccmwmrmmcommuamuummm
broadcast towers. They violate the intent of Congress, the Constitudion and principles of Federalism. Thig is

particularly true given that the FCC is a single purpose agency, with no zoning expertise, that never saw s tower it
didn't like.

lednm'hinnmmthorcc Firnt. write new FCC Chairman. William Kenaard snd FCC Commissioners
mNﬂMFWMMMMGMMMMmMm&mmM
zoning suthority in cases WT 97-197, MM Docket 97-182 snd DA 96-2140; second, join in the “Dear Colleagus
Letter” currently being prepared to go to the FCC from many members of Congress; third, opposed 2ny effort by
Congress to grent the FCC the power te act a3 2 “Federal Zoning Commission” and preempt local zoning authority.

m&umh;mhnmwamnmmum'mwmm

' objections to them: Barrie Tabin at the Naticasl League of Citles, 202-626-3194; Bileen Huggard st
the National Association of Telecommunications Officers snd Advisars, 703-506-3275; Robert Fogel at the
National Associstion of Counties, 202-393 -6226; Kevin McCarty at the U.S. Conference of Mayors, 202-293-7330;

3 LR,

mMWuﬁummm 202-372-0611. Feel tree to call them 1t you have
questions.

Very wuly yours

[\

Chairman
Goffistown Plxnning Board

(=4 DOWa Of dectnan

Zoning Board of Adjustment
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Dear Ms. Komnbluh:

- a A

Enclosed are copies of the letters I sent you on November 17, 1997, regarding
constituents of mine, Timothy Thompson and Gossett McRae, concerning the
Federal Communications Commission’s actions regarding local zoning of cellular,
radio, and television towers. This is an important concern that warrants
consideration; as of this date, I have not yet received a response.

Your prompt attention to this matter would be greatly appreciated. Thank you
again for your assistance.

Sincerely,
Gre:
U. D. denator
JGfjca
Enclosures

PRINTED OM AECYCLED PAPER
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Zoning Department
October 30, 1997
Senator Judd Gregg
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Representative John Sununn

Dear Senator Gregg, Senator Smith, and Representative Sununu:

We are writing you about the Federal Communications Commission and its attempts to preempt local
zoning of cellular, radio and TV 1owers by making the FCC the “Federal Zoning Commission™ for alf
ggy.?\l‘a.{. ne and broadcast towers. Both Congress and the courts have long recogmzed that zonmg

sa pm “l’ y tm]m.ﬁ “wmmiy'.m‘ ACC e FoC aintet 1w M.Uy UICI LILWetD wittwes
violate the intent of Congress, the Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority over cellufar
towers. {t toid the FCC 1o stop ail rulemakings where the FCC was attempting to become a Federal
Zoning Commission for such towers. Despite this instruction from Congress, the FCC is now attempting
to preempt local zoning authority in three different rulemakings.

Qallnlar Towvare - Radiarinn: Cancreee arnrecsly nreserved local zoning authority over cellular towers in
the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the
radiation from cellular antennas if it is within limits set by the FCC. The FCC is attempting to have “the
exception swallow the rule” by using the limited authority Congress gave it over cellular tower radiation
to review and reverse any cellular zoning decision in the U.S. which it finds is “tainted” by radiation
concerns, even if the decision is otherwise perfectly permissible. In fact, the FCC is saying it can
“second guess” what the true reasons for a municipality’s decision are, need not be bound by the stated

reasons given by a municipality and doesn’t even have to wait until a local pianmng decision is finai
before the FCC acts.
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Some of our citizens are concerned about the radiation from celluiar towers. We cannot prevent them
from mentioning their concerns in a public hearing. In its rulemaking the FCC is saying that if any
citizen raises this issue that this is sufficient basis for a cellular zoning decision to immediately be taken
over by the FCC and potentially reversed, even if the municipality expressly says it is not considering
such statements and the decision is completely valid on the other grounds, such as impact of the tower on
propersty values or aesthetics.

Callnlar Towere - Moeataria: Relatedly. the FCC is prooosing a rule banning the moratoria that some
municipalities impose on cellular towers while they cevise their zoning ordinances to accommodate the
increase in the numbers of these towers. Again, this violates the Constitution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.
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Radio/TV Towers: The FCC'’s proposed rule on radio and TV towers is as bad. It sets an artificial limit
of 21 to 45 days for municipalities to act on any local permit (environmental, building permit, zoning or
other). Any permit request is automatically deemed granted if the municipality doesn’t act in this time
trame, even i tne appircativu is ununiviv e cicaity Tizlatsadacy) lawn, And the ROCT nronased rule
would prevent municipalities from considering the impacts such towers have on property values, the

savironment or aesthetics. Even safety requirements =ould be overridden by the FCC! And al appeals of
zoning and permit denials would go to the FCC, not to the local courts.

This proposal is astounding when broadcast towers are some of the tallest structures known to man --
some over 2,000 feet tall. The FCC claims that these changes are needed to aliow TV stations to switch
to High Definition Television quickly. But The Wall Street Journal and trade magazines state there is no
way the BCC apd brosdcasters will meet the current schedule anyway, so there is no need to viclate the
rights of municipalities and their residénis st 1o W i dRmcu Geatiiiu. 3
These actions represent a power grab by the FCC to become the Federal Zoning Commission for cellular
towers and broadcast towers. They violate the intent of Congress, the Constitution and principles of
'Federalism. This is particularly true given that the FCC is a single purpose agency, with no zoning
expertise, that never saw a tower it didn't like.

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard and FCC
Curiifiasivimss Swsii-1os, {arstd. Brzchgon-Reth Michar! Prwsil. 308, Glogia Tristani telling them to
stop this intrusion on local zoning authority in cases WT 97-197, MM Docket 97-182 and DA 96-2140;
second join in the “Dear Colleague Letter” currently being prepared to go to the FCC from many
members of Congress; and third, oppose any effort by Congress to grant the FCC the power 10 act as a
“Federal Zoning Commission™ and preempt local zoning authority.

The following people at national municipal organizations are familiar with the FCC's proposed rules and
municipalities’ objections to them: Barrie Tobin at the National League of Cities (202-696-3194); Eileen
Huggard at the National Association of Telecommunications Officers and Advisors (703-506-3275);
Robert Fogel at The Nifioria ‘ASSMIST oiConmties- 2025350020 Hovin MoCarry ~ tha 11 Q

Conference of Mayors (202-293-7330); and Cheryl Maynard at the American Planning Association (202-
872-0611). Please feel free to call them if you have any questions.

Very truly yours,
o — £
e

Timothy J. Thompson, Staff Planner

cc: See attached list.
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The Honorable Sepator Judd Gregg
"28 Webster Street
Manchaster, N.H. 03104

Dear Senator Gregy:

T rrriting e dhnne the Faderal Communisstions Commission and it sthemapts 1o proempt local 2oning of
callular, redio and TV tawees by making the FCC e “Fodifil Z2EIG CAMDN .07 “it-ecliulap sclenhene =74
broadcast towers. Both Congress sad the courts heve long recogaized that zoning is s peculierly local fimction.
Plesss immuediately contact the FOC and tell #t to stop thess efforts which violats the intent of Congress, the
Constiturion and principles of Fedecalism.

In the 1996 Telecomnmunications Act, Congress axpressly reafthmaed locsl zoning suthority over cellular towers. It
wld the PCC 0 stop all ralemakings whers the FCC wap attempting o becoms 8 Federal Zoning Commission for
such towers. . mummmumummwmumm
in thean diffecan The Towa of Gelhtows, tike many N.H. conmunities, took special care in
constructing its zoning find 65 ¢ ol D MANNNAY B baaky - 1984 Zelannmemmmicytions Act, but
thhWﬁhMWcWmeﬂamhmmwmm
authority over these telosomununication structures as was intended by the Act.

Congress axpressly presarved local 20aing sutharity over cellular towers in the 1996
reummﬁwmmuwmmmmmm
antennas if it is withis Limiss set by the FCC. The FCC is antempting to have the “exception swallow the ruls™ by
using the limited authority congress gave it over celiniar tower radiation to review snd reverse any cellular zoning
MmmU&Mthwwwmmmhthmm
permissible. In 180t, T FLA 13 JaYitgg wes i veu "oeIS 222 whee sha e masnes for 3 municipalisy’s

decision
are, nead not be bound by the stated reasans given by s municipality and doan’t even need to wak urtl & ocal
plaoaing decision is final befbre the PCC acts.

Soms of our citizens ave contemnad about the radistion frem cellulas 1owers. We cannot prevent them from
menticaing their concerns in a public hearing. In its ralemaking the FCC is saying that if any citizen reises this
issue that thit is sufficient basis for & cellular 2oning decision to immediately be taken over by the FCC and
potentially revarsed, sven if the municipality expresely says it is not considering such statements and the decision is
camphnhtvahdumm such as the impact of the tower 00 proparty values or sesthetics.
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QEM..W Relstadly the FCC is proposing 3 rule basning the maoritoria tHat 3oeme muniipaiiivs
:mpoumuﬂuhmwukteymﬁwma&mummmwmbmwnf

these towers. Again, this violates the Coastitution and the directive from Congress preventing the FCC from
becoming a Federal Zoning Commission.
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BAGINCIY, Loy .Pomno. iarﬁﬂusluzgw o bad: [t sets an antificial limit of 21

gﬂgg—oﬂ_: And the FCC's proposed rule would prevent municipalities from
gﬁoguﬁrgng%EgR% Even safety

roquirements could be overridden by the FCCt And all appeals of zoning and permit denials would go to the FCC,
not to the local courta.

This proposal is astounding when broadcast towers are some of the tallest structures known t© man — over 2,000 feet
gegggggg—ﬁng:g‘!; .El._dg switch
SIS A ok el B s W Sos s Joumnntonditnds masaninas wnte dhare i e et the

FCC broadcasters will moet the current schedula anyway, 10 there is no aeed to violate t Enﬂ & Eﬁi_ﬂa

and their residents just to meet an artificial deadline.

brosdeas towers. g%ﬁ-i&o&’&.nﬂgi%& Federalisn, Thig is
oﬁnﬂgnﬁu&u&u&. FCC is a single prirpose agency, with no zoning axpertise, that never saw 2 towee it
Plaaea dn thraa thines tn ston the FCC: Wi write new FCC Chairman. Willism Kennard and FCC Commissioners
Susan Ness, Harold Purchtgon-Rots, Mickael Powell and Gloria Tristani telling them to stop this intrasion on local
zoning suthority in cases WY 97-197, MM Dockat 97-182 snd DA 96-2140; second, join in the “Dear Colleagus
Lewer” currently being prepared to go to the PCC frors many members of Congress; third, opposed sny effortdy -
Congress to grant the FCC the powsr to act as 3 “Federal Zoning Commission” and preempt local zoning authority.

~ The following people ¢ national municipal organizations sre familier with the PCC's propossd rules and
muaicipalities’ objections to them: Barrie Tabin st the National League of Citles, 202-626-3194; Bileen Huggard ot
the Naticaal Association of Telacommunications Officers 2ad Advisors, 703-506-3275; Robert Fogel at the
zﬂilgg&ngua.ag Kavin McCarty o the U.S. Confereace of Mayors, 202-293-7
snn_.nwﬁ.ﬁ!_ & o American Planning Association, 202-$72-0611. ..Esen..sﬁ&.sgo

guly yours,
ﬂﬁ&h
Goffstown Phuming Board
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